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	NAME
	Amend Tenterfield LEP 2013 to remove the RU3 Forestry Zone, rezone all existing RU3 Forestry zoned land to RU1 Primary Production and amend the associated minimum lot size 

	NUMBER
	PP_2017_TENTE_001_00

	LEP TO BE AMENDED  
	Tenterfield LEP 2013
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	Tenterfield LGA 

	DESCRIPTION
	Tenterfield LGA
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	05/09/2017

	FILE NO.
	17/12480

	QA NUMBER
	qA418350

	POLITICAL DONATIONS
	There are no known donations or gifts to disclose and a political donation disclosure is not required 

	LOBBYIST CODE OF CONDUCT
	There have been no meetings or communications with registered lobbyists with respect to this proposal


INTRODUCTION
Description of Planning Proposal

Amend Tenterfield LEP 2013 to remove the RU3 Forestry Zone, rezone all existing RU3 Forestry zoned land to RU1 Primary Production and amend the associated minimum lot size
Site Description

The Planning Proposal applies to all land zoned RU3 Forestry within the Tenterfield LGA.
Surrounding Area

N/A
Summary of Recommendation

Approval subject to conditions. 
PROPOSAL 
Objectives or Intended Outcomes
The planning proposal has adequately outlined the objectives and intended outcomes that relate to amending Tenterfield LEP 2013 to rezone all RU3 Forestry land to RU1 Primary Production. The planning proposal has not addressed the need to also amend the minimum lot size (MLS) for the land being rezoned. It is understood that a 100ha MLS in-keeping with the existing RU1 Zone will be applied. The planning proposal will need to be amended prior to exhibition to clearly state that this forms part of the proposed amendment to the LEP.
Explanation of Provisions

The explanation of provisions adequately addresses the intended rezoning outcome of the proposal. As detailed above, the planning proposal has not addressed the need to also amend the MLS for those areas being rezoned to RU1. Prior to exhibition the planning proposal will need to be amended to address this matter.
Mapping 
The planning proposal has not provided any mapping to support the proposed LEP changes. It will be necessary for draft LEP maps which show the proposed rezoning of land and amended MLS to be exhibited with the planning proposal.  This will include all affected land zoning (LZN) and minimum lot size (LSZ) maps (including those maps only affected by the removal of the RU3 Zone from the LZN legend). The Gateway determination should be conditioned accordingly.
NEED FOR THE PLANNING PROPOSAL  

The planning proposal has not resulted from any strategic study or specific report.  

Tenterfield LEP 2013 (TLEP 2013) was the result of a direct conversion from Tenterfield LEP 1996. Council did not strategically review the need for an RU3 Forestry Zone and simply converted the former 1(f) Forests Zone. The current RU3 Zone applies to approximately 75,000 hectares or 10% of the LGA. 

Operation of the LEP since 2013 has found that several parcels in the RU3 Zone are freehold title or are held in perpetual lease and are restricted for potential development purposes due to their RU3 zoning. Council as a result reviewed the operation of the RU3 Zone and considered a number of options to address this matter including: rezoning all privately owned RU3 land to RU1; amending the RU3 Zone to permit all land uses similar to the existing RU1 Zone; and rezoning all RU3 land to RU1 (as forestry is permitted without consent in the RU1 Zone under TLEP 2013 similar to the existing RU3 Zone).

Council has resolved to proceed with rezoning all existing RU3 land to RU1. A planning proposal is the only means to achieve this outcome.

STRATEGIC ASSESSMENT
State

The planning proposal does not contain any matters of state or regional significance.
Regional / District 
New England North West Regional Plan (NENWRP) 2036

The Planning Proposal is not considered to be inconsistent with the goals, directions and actions of the NENWRP 2036.

Local

The Planning Proposal has not resulted from any local strategic study or specific report but rather the need to ensure the efficient and effective operation of the LEP for all rural lands under TLEP 2013.
Section 117(2) Ministerial Directions

The proposal is considered to be consistent with all applicable section 117 Directions except in relation to the following:

4.3 Flood Prone Land
The planning proposal applies to land spread across the entire LGA and as such has the potential to contain flood prone land. 
While the proposal will increase the development potential of flood prone land due to the greater permissibility of land uses in the RU3 Zone, the inconsistency with this direction is considered to be of minor significance as any potential development on the subject land will be subject to the flood planning provisions contained within TLEP 2013 and adequately addressed at the development stage. It is however recommended that the Planning Proposal be referred to the Office of Environment and Heritage (OEH) for comment.
4.4 Planning for Bushfire Protection

The planning proposal applies to land spread across the entire LGA and as such has the potential to contain bushfire prone land.

The Direction requires Council as the Relevant Planning Authority to consult with the Commissioner of the NSW Rural Fire Service after a Gateway Determination has been issued. Until this consultation has occurred the consistency of the proposal with the Direction remains unresolved.
State Environmental Planning Policies
SEPP 55 – Remediation of Land

The planning proposal has not provided any information regarding potential site contamination as the land to be rezoned covers a significant area across the LGA.  This is considered to be of minor significance as the vast majority of the land will remain used for forestry consistent with its existing use and the issue of potential site contamination for any new uses can be adequately addressed during the development assessment stage.

The planning proposal is considered to be consistent with all other relevant SEPP’s.

SITE SPECIFIC ASSESSMENT
Social

The planning proposal is unlikely to result in any detrimental social impacts within the LGA.  
Environmental

As the land will remain primarily used for forestry consistent with its existing use, it is not anticipated that the change in zoning will have any detrimental environmental impacts compared to the existing situation.  

Economic
It is anticipated that the planning proposal will have a positive economic impact as the rezoning of freehold land to the appropriate RU1 Zone will allow for development opportunities not permitted within the existing RU3 Zone.
Infrastructure 
The provision and funding of State infrastructure is not necessary for this proposal.
Regarding local infrastructure, it is not expected that the planning proposal will create any increase in demand for additional infrastructure.  TLEP 2013 also contains provisions that allow this issue to be adequately addressed at the development assessment stage.
Heritage

Some land currently zoned RU3 or RU1 in Tenterfield Shire is subject to the provisions of the State Heritage Act as it contains High Conservation Value Old Growth Forest. High Conservation Value Old Growth Forest covers a vast area across 15 LGAs in Upper North East NSW.  

Much of this land is in freehold ownership and it is understood that the individual land owners and NSW Farmers are currently in discussions with OEH to remove this listing from all freehold land. While altering the zoning of the land from RU3 to RU1 will not impact on the existing heritage provisions that apply to the land, it is recommended that further consultation with OEH – Heritage take place due to the existing State heritage listing.

CONSULTATION
Community

Council has indicated a 28 day public exhibition/community consultation period. 
The proposal will be notified in the local newspaper and the monthly Council news leaflet which is distributed to each household.  A notice will also be placed on Council’s website.
This level of consultation is considered appropriate in these circumstances.
Agencies
Following Council’s resolution to progress the planning proposal, the Forestry Corporation of NSW made a submission to Council raising concerns with the proposal.  The Forestry Corporation is concerned that rezoning the land to RU1 Primary Production may lead to confusion for landholders who hold a perpetual lease resulting in increased unauthorised activities taking place. The Corporation’s preference is for Council to only rezone those lots identified as freehold to RU1 with all other forestry land remaining zoned RU3. Council’s preference is to rezone all RU3 land to RU1 to eliminate any anomaly where an incorrect RU3 zoning has been applied to freehold land or where perpetual lease holders may be disadvantaged. 
Discussions with the Forestry Corporation of NSW have confirmed that the zoning and conditions of leasehold are two separate issues and that there are no land use planning reasons for the retention of the RU3 Zone. Amending the land zoning to RU1 will not remove the need for perpetual lease holders to obtain consent from the Corporation for certain activities as per the Forestry Act 2012 and Forestry Regulation 2012. 

It is noted that several LGAs in the region such as Inverell, Uralla, Gwydir and Moree Plains, do not have a RU3 Forestry Zone and no adverse impact on the management of the forestry estate has occurred. The planning proposal will therefore not set an undesirable precedent and won’t adversely affect the land use planning management of the land. Council’s preferred option of removing the RU3 Zone is also considered to be more appropriate as it will avoid the need for future LEP amendments if further errors are found in the existing RU3 Zone or changes are made to the existing forestry estate.  The other alternative of permitting all land uses with consent in the RU3 Zone similar to the existing RU1 Zone (which is a legacy issue from the conversion of the former Tenterfield LEP 1996) is considered to be totally inappropriate and inconsistent with the Department’s practice notes which identifies the type and nature of uses that should be permitted in these zones to support their identified rural / primary production. In these circumstances retaining the RU3 Zone for no land use planning outcome, and only for ‘perception’ reasons associated with the lease management, is considered insufficient reason to not support Council’s proposal. 

Further consultation post Gateway with the Forestry Corporation is recommended to provide an opportunity for Council and the Forestry Corporation to discuss and negotiate this matter further.
TIMEFRAME 

The planning proposal has included a timeline that indicates completion in May 2018.  This assumed a Gateway determination in July 2017.  It will be necessary for an updated timeline to be included in the exhibited version of the planning proposal.  

Council have indicated a ten (10) month timeframe. Due to the large amount of mapping involved with the proposal, and Council’s lack of GIS resources, it is recommended that a 12 month timeframe to complete the LEP be granted.

DELEGATION 


Council has requested an authorisation to exercise delegation for this proposal. It is recommended that an authorisation be issued in this instance as the proposal does not contain matters of State or regional significance. While the Forestry Corporation has raised potential concerns, no formal objection has been lodged and Council is able to utilise delegations in accordance with the Department’s guide to preparing LEPs.   
CONCLUSION

The planning proposal is supported to proceed subject to conditions.  Support for the planning proposal is based on the following:

· It meets the adequacy criteria by providing appropriate objectives and intended outcomes; a suitable explanation of the provisions and justification for the proposal; outlines appropriate community consultation; provides a project timeline; and an evaluation for the delegation of plan making functions;
· It is consistent or justifiably inconsistent with all relevant s117 directions and SEPPs apart from 4.4 Planning for Bushfire Protection (which can only be determined after consultation with the NSW Rural Fire Service);
· It is not inconsistent with the New England North West Regional Plan 2036; 
· There are no land use planning reasons requiring the retention of the RU3 Zone; and
· It is unlikely to have any detrimental impact on the environment or the socio-economic welfare of the Local Government Area.
RECOMMENDATION 

It is recommended that the delegate of the Secretary: 
1. Agree that the proposal is consistent with all relevant section 117 Directions apart from the ones listed below. 
2. Agree any inconsistency with section 117 Direction;
· 4.3 Flood Prone Land 
is justified in accordance with the terms of the Direction. 
3. Note the outstanding inconsistency with section 117 Direction 4.4 Planning for Bushfire Protection.
It is recommended that the delegate of the Minister for Planning determine that the planning proposal should proceed subject to the following conditions:
1. Prior to exhibition, the planning proposal is to be amended to include:

(a) an updated timeline;

(b) a discussion on how the planning proposal will affect the minimum lot size of land being rezoned; and

(c) mapping that clearly shows the extent of proposed changes to both land zoning and minimum lot size.
2. The planning proposal should be made available for community consultation for a minimum of 28 days. 
3. Consultation is required with the following public authorities:

· NSW Rural Fire Service

· Office of Environment and Heritage

· Forestry Corporation of NSW
4. The timeframe for completing the LEP is to be 12 months from the date of the Gateway determination. 

5. Given the nature of the planning proposal, Council should be authorised to exercise delegation to make this plan.
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Craig Diss
Jeremy Gray
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